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Ladies and Gentlemen,  
 
We appreciate the opportunity to submit these comments on behalf of Foglia & Partners 
on the public consultation opened by the Organisation for Economic Cooperation and 
Development (“OECD”) on 14 March 2022 relative to the Global Anti-Base Erosion 
(“GloBE”) rules and, in particular, to the related implementation framework (the 
“GloBE Implementation Framework” 1), allowing us to contribute to the ongoing 
global discussion on this important project. 
 
In this regard, we commend the OECD’s commitment to looking for a “common 
approach” on an international agreement with over 130 countries to reform the global 
corporate tax framework and address countries’ concerns regarding broad tax challenges 
arising from the digitalisation of the global economy. 
 
We believe that, especially at this stage, the involvement of businesses and stakeholders 
in public consultations like this is important in order to set out the implementing structure 
of the new rules whilst seeking to reduce (wherever possible) the complexity of these new 
mechanisms, in order to support both their administration by tax authorities and 
compliance by taxpayers. All the more so given that discussions on the draft EU directive 
proposal2 (the “EU Directive Proposal”) implementing the GloBE rules by the 

 
1 Consistently with the definition provided in the GloBE Model Rules (as following defined), any reference 
in this document to the “GloBE Implementation Framework” shall refer to “the procedures to be developed by 
the Inclusive Framework on BEPS in order to develop administrative rules, guidance, and procedures that will facilitate the 
coordinated implementation of the GloBE Rules”. 

2 Please refer to the EU proposal for a Council Directive of 22 December 2021 “ensuring a global minimum 
level of taxation for multinational groups in the Union”, COM(2021) 823 and, in particular, to the “compromise 
text” of 12 March 2022 – interinstitutional file 2021/0433(CNS), FISC 61; ECOFIN 199 – which has 
amended the original draft proposal. 
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European Union and within the European legal framework are already in their final stages 
and an agreement on the general design of the European law seems to be close at hand. 
 
In this paper, we provide general observations and specific comments on the GloBE 
Implementation Framework, especially in relation to some areas and related topics that – 
for us – need to be developed and/or addressed further as part of the ongoing process. 
 
In order to facilitate the analysis of our comments, please find below a table of contents 
for this paper: 
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* * * * 
 
A. Some aspects of the implementation process to be addressed 
 
I. General remarks 
 
As a preliminary remark and guiding principle, in line with our previous comments on  
the previous discussion drafts of the Pillar Two project, we strongly believe that an 
“inconsistent” and “uncoordinated” implementation of the GloBE rules among the 
participating jurisdictions may lead to problems and distortions in the hands of the in-
scope multinational companies (“MNEs”) such as: double taxation; increased 
controversy; increased compliance burdens and unintended consequences on growth and 
investments. 
 
We note that the above concerns also seem to be shared by the OECD, since the focus 
of this public consultation is, inter alia, precisely to try to implement the new rules whilst 
ensuring that tax administrations and in-scope MNEs can apply the GloBE rules in a 
“consistent” and “co-ordinated” manner while “minimising compliance costs”. 
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In this respect, we acknowledge the already released model rules3 (“Model Rules”) and 
the related commentary4 (“GloBE Commentary”) as important starting points for a 
uniform implementation and interpretation of the GloBE rules among the jurisdictions. 
 
However, in the following paragraphs we outline some specific areas and related topics 
to be further explored and developed for the above purposes. The release of timely and 
effective guidance and/or further rules by the OECD on such matters is urgent, also 
taking into account that especially in the European context: 
 
(i) as anticipated, an agreement on the draft EU Directive Proposal seems to be close; 

and 
 
(ii) the same draft EU Directive Proposal, as currently formulated5, contains some 

“mirroring” provisions as well as explicit references to the GloBE Implementation 
Framework 6. 

 
As a result, an inappropriate and untimely development of the GloBE Implementation 
Framework could have a direct negative effect on the ongoing implementation in some 
countries, including EU member States, potentially triggering inconsistencies among 
them. 
 
 
II. Guidance for the determination of “qualified” measures and related 

monitoring process 
 
In a nutshell, the current GloBE framework works through the interactions of the three 
charging rules; namely: 
 

 
3 Please refer to the GloBE model rules released by the OECD on 20 December 2021. 

4 Please refer to the “commentary” to the GloBE Model Rules, released by the OECD on 14 March 2022. 

5 In particular, please refer to the “compromise text” of 12 March 2022 – interinstitutional file 
2021/0433(CNS), FISC 61; ECOFIN 199 – which has amended the original draft proposal for a Council 
Directive of 22 December 2021. 
6 In particular, in the draft under discussion of the EU Directive Proposal, is inter alia provided that “(19a) 
In implementing this Directive, Member States should use the ‘Tax Challenges Arising from the 
Digitalisation of the Economy Global Anti-Base Erosion Model Rules (Pillar Two)’ agreed by the OECD/G20 Inclusive 
Framework on BEPS and the explanations and examples in the OECD Commentary on the GloBE Rules under Pillar 
Two , as well as the GloBE Implementation Framework, including its safe harbours rules, as a source 
of illustration or interpretation in order to ensure consistency in application across Member States 
to the extent that they are consistent with the provisions of this Directive and with Union law. The 
safe harbours rules should be of relevance as regards MNE groups as well as large-scale domestic groups” (emphasis added). 
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(i) jurisdictions may elect to apply and implement a “domestic minimum top-up tax” 
(“DMTT”) – enacted and administered in a way that is consistent with the 
outcomes provided for under the GloBE Model Rules and their GloBE 
Commentary – that would apply an additional tax on low-tax “constituent entities” 
located in that jurisdiction to effectively increase the jurisdictional effective tax rate 
(“ETR”) to the target 15 per cent; 

 
(ii) the “income inclusion rule” (“IIR”) that allows parent companies of low-taxed 

“constituent entities” to apply the jurisdictional top-up tax; 
 
(iii) the “undertaxed payment rule” (“UTPR”), which is a backstop rule that generally 

applies if no top-up tax is otherwise collected under the first two rules, and generally 
allows all jurisdictions that implement a UTPR to divide up and charge entities that 
are part of the MNE group and located in that jurisdiction a proportion of the top-
up tax based on a formulary apportionment approach. 

 
Based on the above design and on the interaction among the rules at hand7, in line with 
what is also already envisaged in the GloBE Commentary8, we expect that the GloBE 
Implementation Framework shall further ensure that the above charging provisions 
operate in a coordinated manner by developing processes and implementing procedures 
to assist tax administrations of the different countries involved in determining whether a 
qualified domestic minimum top-up tax (“QDMTT”), a qualified IIR (“Qualified IIR”) 
or a qualified UTPR (“Qualified UTPR”) has been implemented in a relevant 
jurisdiction. 
 
On the basis of the foregoing, in order to grant in-scope MNEs and tax administrations 
with tax certainty, as well as simplifying the application of the Globe Rules, we would: 
 
(i) support the issuance by the OECD of specific guidance / process to determine the 

 
7 On the basis of which, for instance, eventual “qualified” DMTTs are substantially able to reduce the MNE 
group’s potential top-up tax liability. 

8 Please refer, inter alia, to: (a) paragraph 118 of the GloBE Commentary, which in respect of the QDMTT 
provides that “The GloBE Implementation Framework will develop processes and provide guidance to facilitate the co-
ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax administrations in 
determining whether a minimum tax is considered as a Qualified Domestic Minimum Top-up Tax. In order to facilitate 
compliance by MNEs and administration by tax authorities, the outcome of these determination would be released and made 
publicly available”; (b) paragraph 127 of the GloBE Commentary, which in respect of the Qualified IIR 
provides that “The GloBE Implementation Framework will develop processes and provide guidance to facilitate the co-
ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax administrations in 
determining whether a country has introduced a Qualified IIR. In order to facilitate transparency, consistency and co-ordination, 
the outcome of these determinations will be released and made publicly available”. 
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criteria and the “minimum standards” under which a domestic provision (e.g., a 
domestic legislation providing for a QDMTT and / or IIR) could be deemed as 
“qualified” under the OECD principles9; and, additionally, 

 
(ii) suggest that a (periodical) multilateral review process might be designed and 

implemented with a view to preparing (and updating) a “list of jurisdictions” that 
have implemented a GloBE legal framework in their domestic law, which might be 
deemed as “qualified” according to the OECD standards. 

 
This latter approach, that could help to minimise the compliance burden, would be in 
some way similar to what has already been foreseen in the current draft EU Proposal 
Directive, which – with particular regard to the IIR – provides for a specific assessment 
in order to identify Qualified IIRs enacted by third country jurisdictions (please refer to 
Article 51 “Assessment of equivalence”10). 
 
According to such a method, for instance, MNE groups that are headquartered in a certain 
country would be in a position to assess whether the IIR applied by the ultimate parent 
entity (“UPE”) resident in such a country is “qualified” under the OECD standard or, 
conversely – in the case of IIRs that do not qualify – whether the IIR should be eventually 
applied by the intermediate parent entities (“IPEs”), under the so-called “top-down 
approach”. 
 
As regards QDMTT in particular, we believe that an alignment at Inclusive Framework 
level (through a specific guidance and multilateral review process) is highly advisable in 
order to avoid complexity in dealing, inter alia, with (a) variations in local calculations and 
(b) the potential risk of double taxation in of the presence of differences in the tax basis 
calculation between countries. 
 
We are aware that the above suggested process will be difficult and time-consuming, since 
it will (hopefully) involve all the BEPS participating countries. However, for this very 
reason, we strongly believe that it will be important to align domestic implementation and 
the correct interaction between these new charging rules in all the participating countries 

 
9 On the issue, paragraph 116 to GloBE Commentary anticipates that a QDMTT “must be implemented and 
administered in a way that is consistent with the outcomes provided for under the GloBE Rules and their Commentary, 
including the prohibition against the implementing jurisdiction providing any collateral or other benefits that are related to such 
domestic tax as discussed further in the Commentary to the definition of a Qualified IIR”. 

10 In particular, according to paragraph 2 of said Article 51 of the EU Directive Proposal “The Council, acting 
on a proposal from the Commission, shall determine, by means of an implementing act, the third country jurisdictions that have 
implemented a legal framework in their domestic law, which can be considered equivalent to a qualified IIR in accordance with 
paragraph 1”. 
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in order to avoid any cross-border distortion or disputes on the interpretation among the 
different jurisdictions (with consequent negative effects for the MNEs). 
 
 
III. Dispute resolution framework and tax audit activities 
 
On the basis of what has already been outlined in the previous paragraph and also taking 
into account the peculiarity of the GloBE rules, a critical issue in the implementation 
process is certainly related to the solution of potential double taxation cases. 
 
Indeed, under the GloBE rules, an in-scope MNE Group will be potentially subject to 
the taxation powers (including tax audits) of multiple jurisdictions that have implemented 
such rules (e.g., IIR and/or UTPR), with the consequent risk of disputes on the proper 
tax application and interpretation of the relevant measures. 
 
As also highlighted by UK in its consultation paper on the implementation of Pillar Two, 
the effectiveness of the GloBE rules will also depend on a high degree of consistency in 
the implementation within different jurisdictions: “For example, there would be a high risk of 
double taxation or double non-taxation if implementing jurisdictions adopted different rules to measure 
the level of taxation and top ups required in each jurisdiction. Similarly, there would be significant double 
taxation and disputes between jurisdictions and taxpayers if some countries do not respect the agreed rule 
order”11. 
 
In this regard, to endorse tax certainty and give confidence to MNEs in implementing the 
new measures, we suggest that the Inclusive Framework on BEPS should also explore the 
development of a dedicated enhanced dispute resolution mechanism (eventually to be 
integrated into the multilateral convention under development12), in order to provide 
taxpayers with a proper fast and effective multilateral instrument, aimed at quickly 
resolving any arising double taxation issues. 
 
Indeed, as already outlined in our previous comments on the project, as a general remark 
based on our experience, we believe that a dispute resolution mechanism like (or similar 
to) those currently provided for in bilateral tax treaties to resolve cases of double taxation 

 
11 Please refer to point 3.7 of the UK consultation paper released on January 11, 2022. 

12 Indeed, according to our understanding, a multilateral convention, under Pillar Two project, is already 
envisaged for the implementation of the Subject To Tax Rule (“STTR”). In particular, in the “Statement on 
a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy” of 8 October 2021, 
it is stated that, in addition to a model treaty provision to give effect to the STTR, “A multilateral instrument 
(MLI) will be developed by the IF by mid-2022 to facilitate the swift and consistent implementation of the STTR in relevant 
bilateral treaties”. 
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(e.g., MAP/MAP arbitration) might not achieve the effective resolution of such disputes 
in all cases in a timely manner. 
 
More in detail, in our experience, we found some significant shortcomings, in particular 
regarding the length and the effective conclusion of such currently available procedures, 
and so we believe that – in any case – any dispute resolution mechanism which will have 
been deemed as suitable for the new rules should be strengthened by also providing, inter 
alia, shorter and more reasonable deadlines to resolve the cases submitted. 
 
We are aware that the development of such a new “enhanced” tool, with all the related 
improvements, would also entail more work for tax administrations, but it is undeniable 
that it would be a necessary step to guarantee tax certainty to taxpayers. 
 
In combination with the above enhanced dispute resolution mechanism, capable of 
dealing with difference in interpretation and application of the GloBE rules between in 
scope MNE groups and tax administrations (and between tax administrations of different 
countries), in order to limit double taxation cases, it could be very beneficial to explore 
the possibility to design an appropriate “tax audit process” that: (a) requires tax 
administrations to engage in strict coordination in tax audit activities (e.g., a sort of “joint 
audit”), and (b) provides basic rights of defence for the benefit of the entities under 
assessment.  
 
Such a coordination of the tax audit activities and of the connected basic rights of defence 
for in scope MNE Groups may also be supported by ad hoc guidance to be issued in the 
context of the GloBE Implementation Framework, with the aim of ring-fencing: (a) best 
practise and procedures for tax audits with regard to GloBE rules; as well as (b) defence 
guarantees for the benefit of the taxpayers concerned in the event of challenges. 
 
We note that the above-described approach would be in line with the current design of 
the GloBE Model Rules and of the GloBE Commentary, potentially addressing controls 
such as those provided, inter alia, with regards to “safe harbour” measures; for which 
provisions have been established that: “Article 8.2.2 provides for a coordinated and balanced 
framework under which another tax administration could challenge a taxpayer’s election to apply a 
GloBE Safe Harbour in circumstances that may have materially affected the eligibility of the MNE 
Group for the relevant GloBE Safe Harbour”13. 
 
 

 
13 Please refer to paragraph 31 of the GloBE Commentary, as well as to Article 8.2.2 of the GlobE Model 
Rules. 
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IV. Transfer pricing adjustments 
 
In the context of the adjustments provided in the Model Rules to determine GloBE 
income or loss of a constituent entity, Article 3.2.3 requires, inter alia, that “Any transaction 
between Constituent Entities located in different jurisdictions that is not recorded in the same amount in 
the financial accounts of both Constituent Entities or that is not consistent with the Arm’s Length 
Principle must be adjusted so as to be in the same amount and consistent with the Arm’s Length Principle 
(…)”. 
 
On the matter and with particular regard to unilateral transfer pricing adjustments the 
GloBE Commentary provides that “unilateral transfer pricing adjustment will result in a 
corresponding adjustment to the GloBE Income or Loss of all counterparties under Article 3.2.3, unless 
the transfer pricing adjustment increases or decreases the MNE Group’s taxable income in a jurisdiction 
that has a nominal tax rate below the Minimum Rate or that was a Low-Tax Jurisdiction with respect 
to the MNE Group in each of the two Fiscal Years preceding the unilateral transfer pricing adjustment 
(an under-taxed jurisdiction)”14. 
 
Given the recurrence of cases that may involve multiple-years unilateral adjustments, we 
would suggest to develop – in the context of the GloBE Implementation Framework – a 
more detailed guidance for the treatment of such adjustments; the guidance at hand 
should also provide specific clarifications with respect to cases of unilateral adjustments 
related to previous years not within GloBE scope. 
 
 
V. Guiding principles for penalty 
 
Where penalties are concerned, the Model Rules do not contain specific 
recommendations as to their computation, but provides that jurisdictions are free to 
extend existing penalties or sanctions (as well as any penalty or sanction mitigation 
provisions) or create new ones for the GloBE return obligations. However, according to 
the GloBE Commentary, such penalties and sanctions that apply to GloBE obligations 
“should be commensurate with penalties or sanctions in respect of other information returns and other 
information return filing obligations in the jurisdiction”15. 
 
Notwithstanding this principle, the first version of the draft EU Directive Proposal16 had 
provided for an administrative penalty amounting to 5 per cent of the “turnover” to be 

 
14 Please refer to paragraph 101 of the GloBE Commentary. 

15 Please refer to paragraph 28 of the GloBE Commentary. 

16 Please refer to the first draft of EU proposal for a Council Directive of 22 December 2021. 
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applied to entities not complying with the requirement to file a top-up tax information 
return. Such administrative penalty has no direct reference to the actual amount of the 
unpaid top-up taxes, with consequent potential risk of high penalties even for entities in 
loss position (since the reference for the computation was to the “turnover”). 
 
Appropriately, it seems that the latest version (so-called “compromise text”) of the draft 
EU Directive Proposal has eliminated the abovementioned non-proportionated method 
of penalty computation17. 
 
However, on the basis of the foregoing and in order to avoid uncoordinated and non-
proportionated application of the penalties among jurisdictions (like the one reported 
above), we would suggest OECD expand the guiding principles for penalty computation, 
by suggesting reasonable criteria to be adopted by the implementing jurisdictions. 
 
In addition, taking into account the complexities of the GloBE mechanism, as well as the 
significant differences in the relevant tax computation compared to the existing 
international taxing principles, we would suggest the OECD to recommend the 
jurisdictions to provide for a “grace period” (for the first fiscal years of application of the 
new rules). Under such “grace period” no penalties would apply for cases of: (a) incorrect 
disclosure in “good faith” of the relevant information; or (b) voluntary correction by the 
same taxpayer before the opening of any tax audit with respect to GloBE mechanism. 
 

* * * * 
 
B. Simplifications and safe harbours measures 
 
I. General remarks 
 
As a preliminary remark on the overall GloBE mechanism and related filing obligations, 
we believe that – as currently structured – the rules are complex and will represent a 
significant and unprecedented administrative burden for in-scope MNEs. The collection 
and recording of the data points needed to calculate any additional top-up tax will prove 
a challenge, given that most businesses do not keep foreign entity level financial 
statements aligned with the same financial reporting standard as the UPE, or keep details 
of tax attributes in more than one reporting standard. 
 
Notwithstanding the OECD’s purpose in seeking to minimising compliance costs, the 
complexity under the new rules is evident, since taxpayers will have to set-up and maintain 

 
17 Please refer to Article 44 of the “compromise text” of the EU Directive proposal of 12 march 2022. 
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a new GloBE set of accounts per entity (next to group consolidated reporting accounts, 
tax and local statutory accounts). This will require, inter alia, investments in existing 
financial systems to be able to extract the data in a reliable and auditable manner with 
respect to each group entity. Indeed, although the GloBE ETR is applied per jurisdiction, 
the Model Rules provide limited wiggle room when calculating the GloBE ETR on a 
consolidated country basis. This means that all adjustments will have to be tracked and 
traced per entity, and subsequently aggregated/consolidated, thus adding to the overall 
complexity. 
 
As a result, in line with what we have already outlined in our comments on the previous 
GloBE consultation, in general, we believe that the current package should be simplified 
in order to find a proper balance between the Pillar Two objectives and the relevant 
additional compliance burdens that taxpayers would incur. 
 
In particular, in addition to the adoption of any suitable safe harbour, while aiming to 
simplify and minimise compliance costs, any possible interaction between the newly 
designed GloBE measures and the already existing provisions developed under the BEPS 
Action Plan (e.g., country by country reporting, “CbCR”) should be evaluated, in order 
to achieve the chosen objectives without placing an excessive burden on taxpayers. 
 
The above being said, having regard to the GloBE rules design, we believe that safe 
harbours are an essential instrument to manage complexity and reduce the compliance 
burden, both for tax authorities and taxpayers. 
 
In this respect, we appreciate that the Model Rules already provide for an optional safe 
harbour provision that applies on a jurisdictional basis, thereby reducing the top-up tax 
for the relevant jurisdiction to zero18. However, we note that – for the time being – no 
details on the relevant requirement have yet been provided, since we understand that the 
relevant conditions will be introduced according to the GloBE Implementation 
Framework under development. 
 
Given the above, please find below some proposal safe harbours that, from our 
perspective, would help to implement the new rules whilst reducing and limiting the 
compliance burden. 
 
 
II. Safe Harbours 
 
On the basis of our view, which considers the need to simplify the overall GloBE 

 
18 Please refer to Article 8.2 (Safe Harbours) and, in particular, to point 8.2.1.. 



 
 

 

11

proposal, we welcome the possible introduction of (one or more) safe harbours / 
simplification options that may enable a reduction of compliance burdens for MNEs 
falling under the Pillar Two scope. In particular, we would suggest and support the 
following: 
 
(i). “Tax administrative guidance”: 

This safe harbour measure, that would be to some extent consistent with the one 
originally listed in the Pillar Two Blueprint19, would aim at implementing an ad hoc 
process to ex-ante identify “low-risk jurisdictions” where the MNEs would enjoy a 
presumption that their ETR in those jurisdictions exceeded the agreed minimum 
rate. 
 
According to this simplification measure, in-scope MNEs would be allowed to 
avoid (a) unnecessary and burdensome GloBE ETR calculations and (b) related 
reporting obligations, by simply relying on the list of jurisdictions deemed as “low-
risk” by the Inclusive Framework under a multilateral review assessment process. 
 
In our view, such an approach – that, in principle, would also be in line with the 
rationale underlying the safe harbour provision currently foreseen under Article 8.2 
of the Model Rules – would represent by far the greatest potential provision to 
simplify compliance and improve certainty for taxpayers, since it would 
tremendously reduce reporting obligations and compliance costs for in-scope 
MNEs. 
 
With respect to the relevant criteria to be adopted for the relevant “risk-assessment” 
aimed at identifying the “low-risk jurisdictions” eligible for such simplification, the 
assessment procedure could rely on the main features of the tax system of the 
relevant countries (e.g., by assessing: a nominal tax rate significantly higher than 15 
per cent; the absence of any harmful tax regimes; the implementation of acceptable 
accounting standards, etc.). 
 
Of course, given the strict timeline envisaged for the entry in force of the GloBE 
rules, we acknowledge that such an ex-ante evaluation is unlikely to be carried out 
and completed before the implementation of the GloBE measures; however, in our 
view, given the significant relief that this safe harbour would entail for the in-scope 
businesses, even a later implementation of the same would be welcome. 
 

(ii). “QDMMT Safe Harbour”: 

 
19 Please refer to paragraph 5.5. of the Pillar Two Blueprint, released by the OECD on 14 October 2020. 
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As an alternative simplification option, considering that – in principle, under the 
GloBE rules – QDMTTs are able to reduce the MNE group’s potential top-up tax 
liability, a “QDMTT Safe Harbour” could be designed and introduced. 
 
This would apply to jurisdictions applying a QDMTT (“certified” by the OECD) 
and would consist in the calculation of top up tax (if any) only under the relevant 
local jurisdiction’s implementation of the GloBE rules; thus avoiding any 
compliance burden in the hands of the relevant UPE. 
 
In our view, such simplification would be in line with the rationale of the GloBE 
rules and would also encourage jurisdictions to apply a DMTT that could be 
deemed as “qualified” rather than introducing additional “covered taxes”. 
 
However, under this approach, eventual differences in the top-up tax computation 
– that could arise as a result of the different applicable accounting standards of UPE 
vs. local GAAP (permitted by the definition of “Qualified Domestic Minimum 
Top-up Tax”20) – should be accepted for the sake of simplification. 
 

(iii). “CbCR ETR Safe Harbour”: 
Under this safe harbour – already debated in the context of the previous discussions 
on the Pillar Two Blueprint21, as well as in the ongoing implementation process of 
certain jurisdictions22 – if the jurisdictional ETR based on the CbCR is above a 
certain threshold (which could also be set above23 the 15 per cent) then no further 
work would be required for that jurisdiction. In other words, the filing of the CbCR 
would be all that is required for that jurisdiction in order to satisfy the GloBE rules. 
 
Such a safe-harbour could be useful to exploit the information already collected 
under the CbCR mechanism, whilst minimising any additional compliance burden 
in the hands of the taxpayers under the GloBE mechanisms. 
 

 
20 In particular, according to the QDMTT definition under the Model Rules “A Qualified Domestic 
Minimum Top-up Tax may compute domestic Excess Profits based on an Acceptable Financial 
Accounting Standard permitted by the Authorised Accounting Body or an Authorised Financial Accounting Standard 
adjusted to prevent any Material Competitive Distortions, rather than the financial accounting standard used 
in the Consolidated Financial Statements” (emphasis added). 

21 Please refer to paragraph 5.2. of the Pillar Two Blueprint, released by the OECD on 14 October 2020. 

22 Please refer to chapter 10 of the UK consultation paper released on January 11, 2022. 

23 In order to reflect the risk that the simplified CbCR ETR is different because of differences on how the 
GloBE income and adjusted covered taxes are calculated. 



 
 

 

13

In defining its design, this safe harbour could also provide for certain targeted 
adjustments to the CbCR figures, aimed at finding a proper balance between the 
“accuracy” of the results (in order to get as close as possible to GloBE income) and 
the “simplification” of the overall mechanism (thus effectively minimising the 
compliance burden in the hands of the in-scope MNEs). This balance could be 
achieved, for instance, by providing for only (a) some (most impactful) adjustments 
made to GloBE income under Chapter 3 of the Model Rules, as well as (b) some 
adjustments related to “timing differences” under Chapter 4 of the Model Rules. 
 
As an alternative to the above “targeted adjustments”, one might explore the 
opportunity of using a rolling multiple-year (e.g., 3-year or 5-year) average ETR 
based on CbCR data to test whether the safe harbour is met. This alternative would 
have the advantage, among other things, of: (a) further simplifying the calculation; 
(b) neutralising /fading timing and permanent differences between tax and 
accounting; (c) verify the “simplified ETR” over a long-term period without 
undermining the rationale behind GloBE measures. 
 

Notwithstanding the above, it is worth underlining that any suitable safe harbour solution 
will also have to consider and regulate how to deal with the eventual transition of the 
taxpayer out from the safe harbour into the main rules (e.g., if the in-scope MNE no 
longer qualifies for the CbCR Safe Harbour for a given fiscal year). From our perspective, 
this latter topic should be specifically addressed and clarified within the GloBE 
Implementation Framework. 

* * * * 
 
Hoping that you will find our comments useful, please do not hesitate to contact us if you 
require any clarification. 
 
We welcome the opportunity to discuss these comments in greater detail and to continue 
to participate in the dialogue as the OECD and country policymakers advance the work 
on this important project. 
 
Yours sincerely, 
 

Foglia & Partners 
Reference contacts: 
 
Giuliano Foglia – foglia@fptax.it 
 
Matteo Carfagnini – carfagnini@fptax.it 
 
Marco Poziello –poziello@fptax.it 


